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DISTRICT : DHUBRI 

IN THE COURT OF THE SESSIONS JUDGE, DHUBRI 

PRESENT: - Shri T. Kalita, 
       Sessions Judge, Dhubri 
 

CRIMINAL APPEAL NO. 20 OF 2019 

(An appeal U/S. 382 of the Code of Criminal Procedure) 

[Against the Judgment and Order dated 09-07-2019 passed by Learned Sub-

Divisional Judicial Magistrate (S), Dhubri in P.R.C. Case No. 1180/2018, u/s 

380/411/34 IPC] 

 
Sri Nazrul Hoque 
S/O- Lt. Moynal Hoque, 

R/O- Dhubri Town Ward No.7, 
P.S. and District- Dhubri, Dhubri (Assam)          ….Appellant/Accused  

 
-Versus- 

1) Johirul Islam 
S/O- Lt. Sirajul Hoque, 
Vill- Sagunmari Part-II 
P.S.- Bilasipara, Dist- Dhubri, Assam 

2) The State of Assam, 
Represented by Public Prosecutor, Dhubri         …. Respondents 

 
APPEARANCE 

For the Appellant :  Mr. R.H. Mondal, Learned Advocate 

For the State :  Mr. M. Khan, Learned Addl. P.P for the Prosecution 

Date of Hearing :  25-02-2020 

Judgment delivered on  :  22-06-2020 

 

J U D G M E N T 

 

1. This appeal is directed against the judgment and order delivered by 

learned Sub-Divisional Judicial Magistrate (S), Dhubri in connection with P.R.C. 

Case No. 1180/2018 by dated 09-07-2019 whereby the learned Magistrate 

convicted the accused/appellant namely Nazrul Hoque @ Baltu and Rifil @ Safiar 

Hoque under section 411 of Indian Penal Code by sentencing them to pay a fine of 

Rs. 1,000/- (Rupees One Thousand) only in default of payment of fine amount, 

simple imprisonment for 15 (fifteen) days. 
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2. The facts leading to file the appeal, may shortly, be stated that accused 

persons Nazrul Hoque @ Baltu and Rifil @ Safiar Hoque were charged to stand 

trial under section 380/411/34 IPC on the basis of an investigation made upon an 

FIR laid by one Johirul Islam before the Officer-In-Charge, Dhubri Police Station on 

26-10-2018 stating that on 25-10-2018, he along with three others were working 

on tiles in the Thana campus. Accordingly, they were sleeping in the Thana 

campus on that night and the accused Safiar Hoque @ Rifil committed theft of one 

Samsung mobile handset and one VIVO mobile handset along with one jacket, one 

pant, some documents including Voter-ID Card and cash amount of Rs. 10,500/-.  

 

3. Accordingly, police registered the case being Dhubri P.S. Case No. 

1664/2018, under section 380 IPC and after having completion of investigation, 

laid charge-sheet against the accused persons Nazrul Hoque @ Baltu and Rifil @ 

Safiar Hoque to stand trial as stated aforesaid.  

 

4. Upon appearance, the accused persons were given copies and formal 

charge were framed against them under section 380/411/34 IPC. 

 

5. During trial, the prosecution has examined as many as six witnesses. After 

having closure of the trial, the learned Court below has recorded conviction of the 

accused duo (here-in-after referred to be as appellant) under section 411 IPC by 

sentencing them to pay a sum of Rs. 1,000/- (Rupees one thousand only), i/d 

simple imprisonment for 15 (fifteen) days. 

 

6. Feeling aggrieved and dissatisfied with the impugned judgment and order, 

the one of the accused persons namely Nazrul Hoque @ Baltu has preferred the 

appeal assailing the judgment on the grounds that the accused is innocent and a 

driver by profession of the Car of Member, F.T. No. 5, Dhubri since long. The 

learned Court below has recorded the conviction in a manner which is not 

conforming to the legal principle and has arrived at a decision perversely which is 

a not-reading, miss-reading and without the application of judicial mind. 

  
7. I have carefully perused the case record, judgment so delivered by learned 

Court below together with other materials in hand. I also heard learned counsel for 

both sides through video conferencing.  



Criminal Appeal No. 20 of 2019 

3 | P a g e  

 

 

8. The moot point to be answered as to whether the decision arrived at by 

the learned Court below convicting the accused/appellant Nazrul Hoque @ Baltu is 

according to the established principles of criminal law and the same is sustainable 

both in law as well as in facts.  

 

9. It has already been stated that the prosecution has examined altogether 

six numbers of witnesses out of which PW-1 is one Badal Sk. Police took his 

signature on a plain paper, but he does not know as to how the occurrence took 

place. He heard that the accused persons had committed theft of a mobile. From 

the evidence of PW-1 it appears that he signed on a paper presumably to be a 

seizure list. But he does not know what was written in that paper. He heard that 

the accused persons committed theft of a mobile phone. So, the evidence of PW-1 

has got no any legal value.  

 

10. PW-2 is one Jahirul Islam. He himself is the informant of this case. He 

knows that accused Safiol Hoque by face. The occurrence took place on the night 

of 25-10-2018. On that day, they were sleeping after having dinner in the police 

station and woke up at about 03:00 A.M. and found that two mobile handsets 

along with an amount of Rs. 10,500/-, one jacket, one pant, one R/C of the bike of 

one Ashadul along with Voter-ID Card were missing. Accordingly, they informed 

the matter to the police by filing FIR vide Ext-1. Subsequently, police recovered 

and handed over everything to him except the money. He stated categorically that 

he does not know as to who has stolen away the articles. He also does not know 

from whom the documents were seized by police. So, from the evidence of PW-2 it 

appears that he does not know as to who has committed the theft of the articles. 

But police has recovered the articles and handed him over except the money. So, 

nothing can be relied upon the evidence of PW-2 as to the complexity of the 

accused/appellant in commission of either theft or retaining the stolen properties. 

  
11. PW-3 is one Gajibor Rahman. He was sleeping in the police station on the 

night of the occurrence i.e. on 26-10-2018. They woke up and found that two 

mobile handsets along with a jacket, clothes and an amount of Rs. 10,500/-, R/C 

of the bike of Ashadul and Voter-ID Card etc. were missing from their possession. 

Accordingly, police was informed by filing the FIR. However, police later on 

recovered and handed over everything to him except the money. He stated that 
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the occurrence took place inside the police station. There were security personnel 

guarding the police station at night. He was sleeping at the relevant time and did 

not see as to who has committed the theft of the articles. In his evidence, it is 

seen that police has recovered everything except the money and handed him over.  

 

12. So, the evidences of PW-1 and PW-2 upon perusal goes to show that the 

seized articles which were seized by the police in connection with the case were 

given to PW-2 and PW-3, but nothing is there to show as to what articles was 

given to whom. But, PW-2 and PW-3 claimed that each of them was given the 

whole articles that police seized in connection with this case. So, the evidence of 

PW-3 is also found very-very cryptic in nature.  

 

13. PW-4 is one Nipen Roy. He also claimed to be a seizure witness. According 

to him, on 26-10-2018, at around 02:30 PM he put his signature on a paper as a 

seizure witness in connection with certain seized articles such as Samsung mobile, 

a black money bag, a jacket which were seized from one Sofior Hoque @ Rifil. The 

aforesaid articles were seized in connection with a theft case which was stolen by 

Sopior Hoque. However, he stated that the articles were seized from Sopior Hoque 

@ Rifil. The seized articles were not produced before the Court of Law for 

identification. He is a police personnel and was posted at Dhubri P.S. at the 

relevant time. He has seen the witness Badal Sk also. He cannot say the 

particulars of seized articles. The seizure list was prepared from Rifil @ Sopior. 

 

14. PW-5 is one Faruque Sheikh. He stated that he knows that accused Nazrul 

Hoque, but he does not know accused Sofior Hoque. However, he was declared 

hostile by the prosecution for the reason that he is alleged to have put his 

signature in the seizure list wherein he stated that Nazrul Hoque did not commit 

theft of the stolen mobile, but he had purchased it. So, the evidence of PW-5 is 

got no significance in the eye of law. 

 

15. PW-6 is the Investigating Officer ASI Rabindra Barman. According to him, 

he started investigation on being endorsed to investigate the matter. He visited 

the place of occurrence, recorded the statements of witnesses and arrested the 

accused persons in connection with this case. After completion of investigation he 

has submitted charge-sheet against the accused Nazrul Hoque and Safior Hoque 

under section 380/411 IPC vide Ext-3. He also prepared the seizure list vide Ext-1 
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and Ext-2. In his cross-examination, he categorically admitted that the FIR was 

lodged by Jahirul Islam stating that two numbers of mobile handsets along with 

money and jacket were being stolen, but no particulars of the mobile numbers or 

brand numbers are mentioned in the FIR. Nothing is mentioned in the FIR to show 

the owner of the mobile handsets that were stolen by the accused persons. He has 

not mentioned in the seizure list as to whose mobiles were seized by him. The 

names of the owner of the mobile phones were also not mentioned by him. 

According to him, at present every second person has got a mobile phone along 

with him. No document was being seized with reference to the mobiles. He cannot 

say the ownership of the mobile from whom it was seized. 

 

16. Now, from having perused the evidences of the witnesses it appears that 

the version of the prosecution that on the night of 26-10-2018, the informant 

Jahirul Islam and some others were sleeping inside the Thana campus since they 

were working at tiles in the building complex in the Thana. They woke up at about 

03:00 am and found that two mobile phones, one jacket, one pant, cash amount 

of  Rs. 10,500/-, some documents, R/C of one Ashadul were missing. Accordingly, 

he lodged the FIR. Police, however, recovered everything except the money. 

  
17. Now, the evidences as it appears, upon perusal goes to show that the FIR 

is silent as to whether two mobile phones alleged to have been stolen by the 

accused are belongs to the informant Jahirul Islam. The informant has not 

submitted any document to show that he is the owner of the two mobile phones 

that were stolen away by the accused persons. Similarly, the pant, some 

documents, jacket etc. are also found without any particulars as to who is the 

owner of the same. Police recovered some articles except money. It is admitted 

fact that every second person has got a mobile phone. So it is imperative for the 

prosecution to prove that the seized articles must have owned by someone.  

 

18. The essential ingredients of the offence u/s 411 IPC is (i) the prosecution 

must have to prove that certain property was stolen, (ii) such property was in the 

possession of the accused, (iii) such property was in the possession of some other 

persons before the accused got possession of the same, (iv) accused possessed 

the property with the knowledge that it was stolen property and (v) accused got 

possession of the property dishonestly. Here in the instant case, the FIR was filed 
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by the informant Jahirul Islam is found very cryptic in nature. According to him, 

the accused Sopiol Hoque committed theft of a Samsung mobile and a VIVO 

mobile, cash amount of Rs. 10,500/-, one jacket, one pant, one R/C, one Voter-ID 

Card, but in evidence it is stated by him as PW-2 that police recovered everything 

except money and handed him over which means police has given him two mobile 

handsets, jacket, pant, R/C, Voter-ID Card etc. PW-3 Gajibor Rahman stated that 

police recovered everything and handed him over except money that means he 

too received two mobile phones, pant, jacket, R/C and other documents. On the 

other hand, they have stated categorically that the theft committed in respect of 

R/C of bike of Ashadul, but said Ashadul was not examined before the Court of 

Law for obvious reason best known to him. So, the stolen articles as alleged by the 

informant, is found very doubtful. The evidence as it appears also found 

insufficient to hold that the mobile phones and other articles that alleged to have 

seized by the police in fact belonged to the accused persons because the 

properties must have to be possessed by the informant prior to coming into the 

hands of the accused. Interestingly, there is nothing in the evidences to show that 

the seized articles were found from the possession of the accused persons. 

Though PW-1 is the seizure witness, namely Badal Sk, he stated categorically that 

police obtained signature from him on blank paper. He does not know how the 

occurrence took place. As such he does not know from whom the seized articles 

were seized and what are the seized articles. Though PW-4 Nipen Roy stated that 

police seized one Samsung mobile, one black money bag and one jacket from 

accused Sopior Hoque, but he stated categorically that the seized articles would 

not show him by the Court. He cannot identify the mobile which was being seized 

from the accused Sopior. He has put his signature in the seizure list as per 

direction of his officer. He does not know whether the mobile phones which were 

seized from accused Sopior belonged to other since it is admitted fact that every 

second person has a mobile phone. There is nothing to show that the mobile 

phones seized from the accused Sopior is the same mobile phones which were 

stolen from the possession of the informant Jahirul Islam on that night.  

 

19. So, in order to sustain a conviction under section 411 IPC, the prosecution 

must have to prove that same articles must have to be stolen and that stolen 

properties must have to be possessed by other persons either who has stolen it or 

received it dishonestly. But here in the instant case, there is nothing to show that 
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the seized articles were the stolen properties. The evidences of the witnesses are 

found very much insufficient to hold the view that both the accused persons 

retained the stolen properties dishonestly. Nothing that it was stolen and as such 

conviction u/s 411 IPC is found inconsistent both in law as well as fact too. The 

learned Court below come to a finding by recording conviction under section 411 

IPC upon some appreciations of evidence by not conforming to establish legal 

principles of criminal jurisprudence. As such, the conviction and sentence so 

arrived at by the learned Court below is found not consistent both in law as well as 

facts since the prosecution has not been able to prove its case beyond all 

reasonable doubts and in consequence the judgment and order passed by the 

learned Court below by dated 09-07-2019 be set aside. Thus, the accused person / 

appellant Nazrul Hoque @ Baltu be acquitted and set a liberty forthwith. 

 

20. The term of bail bond be expired after six months from today.  

 

21. Let the case record of P.R.C. Case No. 1180/2018 be sent along with a 

copy of judgment to the Trial Court. 

 

22. Signed, sealed and delivered in the open Court on this the 22nd day of 

June, 2020, at Dhubri. 

 

(T. Kalita) 

Sessions Judge, Dhubri 
Dictated & corrected by me. 

 

         (T. Kalita) 
Sessions Judge, Dhubri 


